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amounts provided for in paragraphs 
(a)(1), (a)(2), and (b)(1) of this section, 
and part 225 of this title, when it is re-
sponsible for the administration of a 
program or programs within a State. 

(g) Reallocation. Funds allotted to 
State agencies under this section shall 
be subject to the reallocation provi-
sions of § 235.5(d). 

(h) Withholding SAE funds. The Sec-
retary may withhold some or all of the 
funds allocated to the State agency 
under this section if the Secretary de-
termines that the State agency is seri-
ously deficient in the administration of 
any program for which State adminis-
trative expense funds are provided 
under this part or in the compliance of 
any regulation issued pursuant to 
those programs. On a subsequent deter-
mination by the Secretary that State 
agency administration of the programs 
or compliance with regulations is no 
longer seriously deficient and is oper-
ated in an acceptable manner, the Sec-
retary may allocate some or all of the 
funds withheld. 

(Sec. 14, Pub. L. 95–166, 91 Stat. 1338 (42 
U.S.C. 1776); sec. 7, Pub. L. 95–627, 92 Stat. 
3621 (42 U.S.C. 1776); sec. 7(a), Pub. L. 95–627, 
92 Stat. 3622 (42 U.S.C. 1751); Pub. L. 96–499, 
secs. 201 and 204, 94 Stat. 2599; secs. 805, 812, 
814 and 819, Pub. L. 97–35, 95 Stat. 521–535 (42 
U.S.C. 1754, 1759a, 1774 and 1776); E.O. 12372 
(July 14, 1982, 47 FR 30959); sec. 401(b) Inter-
governmental Cooperation Act of 1968 (31 
U.S.C. 6506(c)) 

[44 FR 48957, Aug. 21, 1979, as amended at 44 
FR 51185, Aug. 31, 1979; 44 FR 53489, Sept. 14, 
1979; 45 FR 3566, Jan. 18, 1980; Amdt. 11, 48 FR 
27892, June 17, 1983; Amdt. 14, 51 FR 27151, 
July 30, 1986; Amdt. 15, 51 FR 33862, Sept. 24, 
1986; Amdt. 17, 55 FR 1378, Jan. 16, 1990; 56 FR 
32949, July 17, 1991; 58 FR 42489, Aug. 10, 1993; 
60 FR 15462, Mar. 24, 1995; 64 FR 50743, Sept. 
20, 1999] 

§ 235.5 Payments to States. 
(a) Method of payment. FNS will 

specify the terms and conditions of the 
State agency’s annual grant of SAE 
funds in conjunction with the grant 
award document and will make funds 
available for payment by means of a 
Letter of Credit issued in favor of the 
State agency. The total amount of a 
State agency’s grant shall be equal to 
the sum of the amounts allocated to 
such agency under § 235.4 plus or minus 
any adjustments resulting from the re-

allocation provisions under paragraph 
(d) of this section plus any transfers 
under § 235.6(a) and/or § 235.6(c) of this 
part. The amount of SAE funds made 
available for payment to a State agen-
cy in any fiscal year shall be deter-
mined by FNS upon approval of the 
State agency’s administrative plan 
under paragraph (b) of this section and 
any amendments to such plan under 
paragraph (c) of this section. Funds 
shall not be made available before the 
State agency’s plan or amendment to 
such plan, as applicable, has been ap-
proved by FNS. However, if the plan 
has not been approved by October 1 of 
the base year, FNS may advance SAE 
funds to the State agency, in amounts 
determined appropriate by FNS, pend-
ing approval of the plan. 

(b) Administrative plan. (1) Each State 
agency shall submit, subject to FNS 
approval, an initial State Administra-
tive Expense plan based upon guidance 
provided by FNS. This base year plan 
shall include: 

(i) The staffing pattern for State 
level personnel; 

(ii) A budget for the forthcoming fis-
cal year showing projected amounts 
(combined SAE and State funds) by 
cost category; 

(iii) The total amount of budgeted 
funds to be provided from State 
sources; 

(iv) The total amount of budgeted 
funds to be provided under this part; 

(v) The State agency’s estimate of 
the total amount of budgeted funds 
(combined SAE and State funds) attrib-
utable to administration of the School 
Nutrition Programs (National School 
Lunch, School Breakfast and Special 
Milk Programs), Child and Adult Care 
Food Program, and/or Food Distribu-
tion Program in schools and child and 
adult care institutions and to each of 
the major activity areas of the State 
agency; and 

(vi) The State agency’s estimate of 
the total Child and Adult Care Food 
Program audit funds to be used for the 
forthcoming fiscal year. 

(2) These activity areas shall be de-
fined and described by the State agen-
cy in accordance with guidance issued 
by FNS and may include such activi-
ties as program monitoring, technical 
assistance, Federal reporting/claims 

VerDate Aug<31>2005 09:41 Feb 23, 2006 Jkt 208015 PO 00000 Frm 00280 Fmt 8010 Sfmt 8010 Y:\SGML\208015.XXX 208015



271 

Food and Nutrition Service, USDA § 235.5 

processing, policy implementation, and 
allocation of foods to recipient agen-
cies. 

(3) Except in specific instances where 
determined necessary by FNS, State 
agencies shall not be required to main-
tain expenditure records by activity 
area or program. State agencies shall 
refer to Office of Management and 
Budget Circular A–87, Attachment B, 
to establish cost categories. 

(4) FNS shall approve a State agen-
cy’s plan, or any amendment to such 
plan under paragraph (c) of this sec-
tion, if it determines that the plan or 
amendment is consistent with program 
administrative needs and SAE require-
ments under this part. 

(5) To the extent practicable, State 
agencies shall implement their ap-
proved plans (as amended). FNS shall 
monitor State agency implementation 
of the plans through management eval-
uations, State agency reports sub-
mitted under this part, audits, and 
through other available means. 

(6) FNS may expand plan require-
ments for individual State agencies in 
order to address specific administra-
tive deficiencies which affect compli-
ance with program requirements and 
which have been identified by FNS 
through its monitoring activities. 

(c) Amendments to the administrative 
plan. A State agency may amend its 
plan at any time to reflect changes in 
funding or activities, except that, if 
such changes are substantive as defined 
in the June 5, 1997 guidance, and any 
amendments or updates to this guid-
ance, the State agency shall amend its 
plan in accordance with guidance pro-
vided by FNS. Plan amendments shall 
provide information in a format con-
sistent with that provided in the State 
agency’s plan, but shall only require 
FNS approval if it results in a sub-
stantive change as defined by FNS. 

(d) Reallocation of funds. Annually, 
between March 1 and May 1 on a date 
specified by FNS, of each year, each 
State agency shall submit to FNS a 
State Administrative Expense Funds 
Reallocation Report (FNS–525) on the 
use of SAE funds. At such time, a State 
agency may release to FNS any funds 
that have been allocated, reallocated 
or transferred to it under this part or 
may request additional funds in excess 

of its current grant level. Based on this 
information or on other available in-
formation, FNS shall reallocate, as it 
determines appropriate, any funds allo-
cated to State agencies in the current 
fiscal year which will not be expended 
in the following fiscal year and any 
funds carried over from the prior fiscal 
year which will not be expended in the 
current fiscal year. Reallocated funds 
shall be made available for payment to 
a State agency upon approval by FNS 
of the State agency’s amendment to 
the base year plan which covers the re-
allocated funds, if applicable. Notwith-
standing any other provision of this 
part, a State agency may, at any time, 
release to FNS for reallocation any 
funds that have been allocated, reallo-
cated or transferred to it under this 
part and are not needed to implement 
its approved plan under this section. 

(e) Return of funds. (1) In Fiscal Year 
1991, up to 25 per cent of the SAE funds 
allocated to each State agency under 
§ 235.4 may remain available for obliga-
tion and expenditure in the second fis-
cal year of the grant. In subsequent fis-
cal years, up to 20 percent may remain 
available for obligation and expendi-
ture in the second fiscal year. The 
maximum amount to remain available 
will be calculated at the time of the 
formula allocation by multiplying the 
appropriate percentage by each State 
agency’s formula allocation as pro-
vided under § 235.4(a) through (c). At 
the end of the first fiscal year, the 
amount subject to the retention limit 
is determined by subtracting the 
amount reported by the State agency 
as Total Federal share of outlays and 
unliquidated obligations on the fourth 
quarter Standard Form (SF) 269, Fi-
nancial Status Report, from the total 
amount of SAE funds made available 
for that fiscal year (i.e., the formula al-
location adjusted for any transfers or 
reallocations). However, funds provided 
under § 235.4(d) are not subject to the 
retention limit. Any funds in excess of 
the amount that remains available to 
each State agency shall be returned to 
FNS. 

(2) At the end of the fiscal year fol-
lowing the fiscal year for which funds 
were allocated, each State agency shall 
return any funds made available which 
are unexpended. 
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(3) Return of funds by the State agen-
cy shall be made as soon as practicable, 
but in any event, not later than 30 days 
following demand by FNS. 

[Amdt. 14, 51 FR 27151, July 30, 1986, as 
amended by Amdt. 17, 55 FR 1378, Jan. 16, 
1990; 60 FR 15462, Mar. 24, 1995] 

[41 FR 32405, Aug. 3, 1976, as amended at 64 
FR 50743, Sept. 20, 1999] 

§ 235.6 Use of funds. 
(a) Funds allocated under this part 

and 7 CFR part 225 shall be used for 
State agency administrative costs in-
curred in connection with the pro-
grams governed by 7 CFR parts 210, 215, 
220, 225, 226, and 250 of this title. Except 
as provided under § 235.6(c), funds allo-
cated under § 235.4, paragraphs (a) and 
(b) and 7 CFR part 225 shall be used for 
the program(s) for which allocated, ex-
cept that the State agency may trans-
fer funds allocated for any such pro-
gram(s) to other such program(s). Sub-
ject to the provisions of this para-
graph, a State agency may also trans-
fer SAE funds that are not needed to 
implement its approved plan § 235.5(b) 
to another State agency within the 
State that is eligible to receive SAE 
funds under this part. Up to 25 per cent 
of funds allocated under § 235.4(a) 
through (c) for Fiscal Year 1991 and up 
to 20 per cent of funds allocated in sub-
sequent fiscal years to a State agency 
may, subject to the provisions of § 235.5 
of this part, remain available for obli-
gation and expenditure by such State 
agency during the following fiscal year. 

(a–1) State administrative expense 
funds paid to any State may be used by 
State agencies to pay salaries, includ-
ing employee benefits and travel ex-
penses for administrative and super-
visory personnel, for support services, 
for office equipment, and for staff de-
velopment, particularly for monitoring 
and training of food service personnel 
at the local level in areas such as food 
purchasing and merchandizing. Such 
funds shall be used to employ addi-
tional personnel, as approved in the ap-
plicable State plan to supervise, im-
prove management, and give technical 
assistance to school food authorities 
and to institutions in their initiation, 
expansion, and conduct of any pro-
grams for which the funds are made 
available. State agencies may also use 

these funds for their general adminis-
trative expenses in connection with 
any such programs, including travel 
and related expenses. Additional per-
sonnel or part-time personnel hired are 
expected to meet professional quali-
fications and to be paid at salary scales 
of positions of comparable difficulty 
and responsibility under the State 
agency. Personnel may be used on a 
staff year equivalent basis, thus per-
mitting new personnel and existing 
staff to be cross-utilized for most effec-
tive and economical operation under 
existing and new programs. 

(a–2) State Administrative Expense 
Funds paid to any State agency under 
§ 235.4(b)(3) shall be available for re-
views conducted under § 210.18 activi-
ties associated with carrying out ac-
tions to ensure adherence to the pro-
gram performance standards. 

(b) State administrative expense 
funds shall be used consistent with the 
cost principles and constraints on al-
lowable and unallowable costs and indi-
rect cost rates as prescribed in Office 
of Management and Budget Circular A– 
87. 

(c) In addition to State Administra-
tive Expense funds made available spe-
cifically for food distribution purposes 
under § 235.4 (b)(2) and (b)(4), State Ad-
ministrative Expense funds allocated 
under § 235.4 (a)(1), (a)(2), (b)(1), (b)(3), 
and (d), and under (b)(4) for the Child 
and Adult Care Food Program may be 
used to assist in the administration of 
the Food Distribution Program (7 CFR 
part 250) in schools and institutions 
which participate in programs gov-
erned by parts 210, 220, and 226 of this 
title when such Food Distribution Pro-
gram is administered within the State 
agency and may also be used to pay ad-
ministrative expenses of a distributing 
agency, when such agency is other 
than the State agency and is respon-
sible for administering all or part of 
such Food Distribution Program. 

(d) FNS shall allocate, for the pur-
pose of providing grants on an annual 
basis to public entities and private 
nonprofit organizations participating 
in projects under section 18(c) of the 
National School Lunch Act, not more 
than $4,000,000 in each of Fiscal Years 
1993 and 1994. Subject to the maximum 
allocation for such projects for each 
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